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Agency Rescissions of Legislative Rules

Federal administrative agencies carry out their statutorily presaéspdnsibilitiesn many

ways Pehaps most significanthagenciesnay, pursuant to congressionally delegated authorit gate R. Bowers
promulgaterules with the force of lajwcommonly known asregulations ”  “ s ub s t a n |egislative Attorney
or“legislitive rules

February 8, 2021

Daniel J. Sheffner

The Administrative Procedure Act (APA) establishes the procedural framework with which o
Legislative Attorney

agencies generally must comply whissuinglegislativerules.Under the APAan agency
generally must publish a notice of proposed rulemaking in the Federal Registdloanthe
public to comment on the proposal. After reviewing the comments received, the agency ma
publish a firal rulein the Federal Registefhe APA provides thdinal rules generally do not
become effective until at lea30 days after publicationhistype of rulemaking s known as “i-anfor mal ” ¢
comme nt 7 randlisecadifiekl atb g.S.C. § 553.

Notallrulesmu s t ¢ o mp 1l y iwformad rulemakingreqiliramentsThe APA exempts nelegislative rules—such

as interpretive rukethat construe the laws an agency adminigtertsvhich carryno legal force-from noticeandcomment
proceduresAnd the APA may exempt sonfegislative ruls from informal rulemaking requirements. For example, an

agency is not obligated fmovidenotice ancan opportunity for publicommentfor a legislative rule ithereis* good caus e

to bypass the procedubecausét wo ul d be “i mpracticable, unnecAndnotalr y, or ¢
legislative rulemala’t ef ii 3aluerdu laagentieswwidofice and aopninent undertthe n
“good exceptienth€ysometimes s s ue an “ i.RAndénterimiinat rulemaylberaplackl with a (non

interim) final rule aftethe agencyonsides postpromulgation public comments.

In addition toissuinglegislativerules, agencies generally are ablegscindor alter such rules. Tha& P A fulemaking
requirements generally apply to the repeal and amendment of rules, as well as to their initial ispuahdeaTagency
seels to rescind ochangean existinglegislativerule, itgenerallymust do so in compliance withh ¢  Adguirements,
unless arexception applies.

Agencies may alsattempt towithdrawa final rule from the Office of the Federal Register (OFR) prior to its publication in

the Federal Registeor delaythe effective date or compliance deadlines of a rule that has been published in the Federal
Register Agenciesgenerallymay withdraw firal rulesbeforepublicationin the Federal Registevithout undergoing notice

and commentHowever, courtalsotypically have held that to suspend the effective date or compliance deadlines of a rule,

an agency generally must adhere toAhe A’ s r g lequinemdnisidditionally, while 5 U.S.C. § 705 permits an
agencytopostpormrstaya rule’s effective date pieemdsds nighgwudj cdomtSc ¢ e o
have rejected recent effodader that sectioto postponeomgdiance dates for rules that have already taken effect, and to

postpone effective dates where an agency has failed to adequately justify the stay

Many agency suspensions and withdrawals of rules are driven by directives from the WhiteSdousster tking office,
recent presidential administrations typically have directed agenoiesise pending rulemaking activitigfsthe prior
administration withdraw proposed and final rules from OFR prior to publication, and(stayonsider stayinghe effecive
dates of published rules that have not yet become effective to give the new adminitinatimnreview therior

admi ni s latetarm iulemakings.

Courtsgenerallyapply the same scrutingr e vi ew an agency’ s 1 dosac irsussiuamoeAno f a r ul «
agency must explain its departure from prior policy and show that its new pdheyes tohe underlying statutés

supported by “ishotdt ar,asiomst’h e aa ghepolicyylt must dlso Addredficfual findiaga t h e |
that are inconsistent with those supportingftrenerr ul ¢ and consider “serious reliance

policy.

Congress has a number of optidmsrescinding or amending particular rul@saltering the manner byhich agencies or a
particular agncy may rescind or amend rul@€ongresgan overturn or amend a ryarsuant to its legislative power, either
through ordinary legislation or the fasack procedures authorized by the Congressional ReviewrAatidifon, alongwith
establishmg new or additional proceduresth which agencies must comply when issuing certain r@lesgressnay also
specifyin statutethe procedures to which agencies must adhere when amending or repealingndifag:suant to its peer
of the purseCongress maprohibit an agency from using funtsdevelopfinalize, or implementules.
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Agency Rescissions of Legislative Rules

Introduction

Federal administrativset atgetmen e swabnlyiy ghaatynse lys diun g t |
by adjudicating claims or disputes involving pri
e x pl ahionwi ntghey understand or interplilet atdhde itri osnt a to
thesmd @t her act ifoendse raanld aadcgteinmpsfgisaast ,u ot t o
congres s i on atlhloyraidteyltehgeaetsepdo nasuihbr iolujgthio ensh leogfa t i o n

“l e gi srluditetisvaet & ® att bfbhoerscye >Soufc hl aru lcesns i st ent with
appl ipoakcleedur al hagdgsmapsitmmdsoerequirements and s
regulated par flieegsi salnadt iavhee Driawgleense gyfireagud’do rti ® nas s
““ubstantive rules.

The Admi nicsetdruartei vAecst P a ®AIPiA9 hes the procedural frart
agencies generally must compilUnmdwhen her ARAL ga ni og

1SeeCRS Legal Sidebar LSB10182,. C. Ci rcuit Rul es FTC Opi niSdbjecttbet t er No't
Judicial Reviewby Daniel J. Sheffneat 2.

2SeeN a tLatiho Media Coalv. FCC, 816 F.2d 7878788 (D.C.Cir. 1983) “[ A] ‘1l e gi ishrlethate rul e[ ]’
is intended to have and does héhe force of law. A valid legislative leiis binding upon all persons, and on the

courts, to the same extent as a congressional statute. When Congress delegates rulemaking authority to an agency, and

the agency adopts legislative rules, the agency stands in the place of Congress and niakesdelative (or

“ s ubs t an tsaeinfeatext acdomparying no#& note 4)) are distinct from interpretive rules, general policy

statements, and rules of agency organization or procedure, which are exempt from the requirements for legislative
rulemaking.See5 U.S.C. 853(b)(3)(A);seeinfra “Exceptions to NoticmndCommentProcedures ”

3SeeNat > 1 Minw.iMeGarthpy §58 F.3d243 2 51 ( D. C.na@enay actiod thaturports to impose

legally binding obligations or prditions on regulated partiesand that would be the basis for an enforcement action

for violations of ttose obligations or requirementss a legislative rule. An agency action that sets forth legally

binding requirements for a private party to obtainapetm or 1 i cens e Courtshavéheldthatdrale i ve rul e.
has the force of law “only if Congress has delegated 1legis

exercisethatpowr i n promul gating the rule.” Am. Mining Cong. v. M
1109 (D.C. Cir. 1993).

4See, e.gAm. Hosp.A's sV. Bowen, 834 F.2d1037 1045 ( D. C. Cir. 1987) (explaining t
‘“substantivd atulvarethdsdwhish'cfedtelawi usually implementary to an existifigjaw (i nt er nal
quotation marks and citation omitted). However, courts hav
embrace rules that do not carry the forceofdlawd , t herefore, are not reapdiired to 1iss

comment procedureSee, e.gChryslerCor p. v. Br own, 4 4 The tent&l distiicBohamodgd 1 (1 979) (
agency regulationstond i n the APA is thanmn bke¢ we r intefprativedudes, geieral ve r ul es’

statements of policy, or rules of agency organization, procedure,cotptac e > on t he ot her . 7).
The APA does not contain the t e rseenffa“WighdrawihngaRulesfrem r ul e. ” Bu't
OFR ” the APA directs agencies to publish “substantive rule:

§ 552(a)(l)(Dbstandivefensefeo] “"sun its requirement that ag
required to be published in the Federal Register by at least 30 days after pubida@i&@®3(d). And the Attorney

General’s 1947 manual sihhomtredpr atfteg the APA, wiasswadcted, re
the rules that must be issued pursuant to notice and confdeefitom C. CLARK, ATTORNEY GENERAL’S MANUAL ON

THE ADMINISTRATIVE PROCEDUREACT 26, 30 (1947). ThManuald e f i n e s ¢ sruwblset sa”atheithan“ r ul e s ,
organizational or procedural under section 3(a)(1) ands@)ed by an agency pursuant to statutory authority and

which implement the statute. .. . |d&BxnNB. rules have the force
The noticeandcomment rulemaking section of the APA, discussed bedewjnfra does not refer to “reght
the type of rules that must comply with its requirements. But other related provisions, such as the Freedom of

Information Act, authorize or directageaci t o i ssue “regul atdeegsSUS.G8 particular s

552(a) (6) (E) ( dpromelgate iegulgtions,gersuani te notice amd réceipt of public comment,
providing for expedited processing of requests for re¢ords: n d Fereedom bf énformation Act).

55 U.S.C. 88 555659, 701706.
6SeePer ez v. Mornm§75U8890&E0MY. As s’
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Agency Rescissions of Legislative Rules

issue a legislative rule, an agency generally mu
Federal Register and allow "Afi¢epubEkEivéetwdongomment
comments receivpepuhl ft thiea ln gremlcey imm&Tthee ARAer al Reg
provi dfeisn atlheast generally do no8 @heycso mef teecftf epcutbil viec a
Thtype of i allkmbdif wgosimd t-da mato mmernutl e mfAaknidn gi s
codifiedCat¥® 5533 .S

Not almlustuleompl y’siwd ft dur unldhelemaAPiAn g . Froerq ueixraemmpelnet,s t h e

APA e xe mpet gi snloantsiuweh rawsl esnt erpretive rules that ¢
admini swheircshr byt no—flregmlicf oadamme ot p'tFoucretdhuerre,s .a

legislative rule may be sxempoOorfmadmral bmaki agme «
under specific CReepé¢xaompl d&qa dante eadAPeAncgya ge in not

and comment ef orrulaee fgebgoidshl¢antuibwy pas s Hechecaiypssreocedur e
woul &d mper acticable, unnecessar?y, or contrary to

Not all legislaftirnead{fiiba@d®Fort exsasmpd & ,a swhiedn a ge n
noticceo mmed t Ugnodoedr "etxheee ¢ t tisloenye tiismseuse what 1is known
“I'nt er i m Annntiaelr irmu Ifei nal rule i1is a final rule that
prior notircttumintdy afno o,ppwlbil d e tclhemmegpgdmecy with a

(nomterim) final prowlteo mufl tgeart i comn Piudberiicn &£ o mme nt s .

Besiidsessh e gg srlualteisv,e agenci e sregseanienrdnad it ly . Tehueke s bl e t o
APAsr ul emaking greamguippd me t tos it ch ea meenpdkemelnt of rul es,
to their iMhwisal iifs esmltmog ernecsycliengdi solra taulntdeerr ual k e

APA, idto nsuos ti n ¢ d rhpriseieqaunicree mweintths , unl ¥Isms an except
effect, thesuaganayey wmuutl ei ¢t hat replaces the ex1is:t

Agenmagsadeskwithdraw a final rule from the Office
befiores publication idne Itahyeu'dbbfefle c 81 ovdkmptlaistewma or
deadhftnkass ibeenApabdicashedwl yhdinywbfeifoale rul es

75 U.S.C. § 553(b), (ckee infra“‘Overview ofNoticeandCommentRulemakingUnder the APA

8 Seeb U.S.C. § 552(a)(1)(D).

91d. 8 553(d).

10SeeCRS Report R41548\ Brief Overview of Rulemaking and Judicial RevibwTodd Garveyat 2.
115 U.S.C. §553.

121d. 88 551(4), 553(b)(A)see infra“Exceptions to NoticeandCommentProcedures

13See5 U.S.C. § 553(a), (b)(B), (d)(1), (eeinfraAEx c e p t i o n s NotioeandEammeniRulemaking
Requirement$

145 U.S.C. § 553(b)(B)see infra“Exceptions to NoticandCommentProcedures

5SeeJ acob E. Ger s e Congell Beadlires id Adminigirative@Qgvi56U. Pa. L. REv. 923 945 n.74
(2008).

16 SeeMichael Asimow,Interim-Final Rules: Making Haste Slowl§1ApmIN. L. Rev. 703, 704 (1999) (footnote &
emphasis omittedsee infr&‘E x ¢ e pt i o n s Noticeand@ammeniRulemsaking Requirementdhterim final

rules are distinct frondirect final rules A direct final rule is a rule that an agency publishes in the Federal Register that
states that it will become effective at some time as a final rule unless the agency receives an adverse comment or a
notice of intention to submit an adverse commentv&aisupranotel0, at 4; Ronald M. LevinDirect Final
Rulemaking64 Geo. WaAsH. L. Rev. 1, 1 (1995). The agency withdraws the direct final ruleréceives any adverse
comments or notices of intention to submit adverse comments. Gamegnote10, at 4; Levin,supra at1.

17See5 U.S.C. § 551(5).
18 See infra‘Rescinding Rules
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publicatiuoaodewgodothioge an’d oommmenrstt s dave held that
suspeardidel aisi regf fa drtsu Ieea nd mtmeomdcitn g¢ od threuFeep.cal i ng
Thus, to suspend the effectiavfet edra tiet ,so rpncbolmpcl ai tainoc
agency generally ‘mustl]l addlkir eZRuwrrtqhhdérhBREMLSE s C.
8705 permits an agsenacfyf dptecipdas ndao h aidfahergaclnecrye vi e w
finds that j"#ocdurtes sha ve dnfdayrmtdsd, re dt It aptc psoes ct tpiomme
compliance dates for already effective rules, an
justifiicattiiomd tthatt hr* pending litigation

Many agency suspensions and withdrawals of rules are driven by directives from the White
House.Soon after taking officeecent presidential administratiotypically have directed

agencies to cease pending rulemalkdntivitiesof the prior administratiorwithdraw proposed

and final rules from OFR prior to publication, and dtayconsider stayinghe effective dates of
published rules that have not yet become effective to give the new administration time to review
the lateterm rulemakings of the prior administrati¢in.

The APA establishes standards for judicial revie
rescind 2Tthhee rS urpurleense. Co u rcto uhratss eaxpppllayi ntehde tshaame 1 e

scrutinwiamm aovds yiofs iaosr utlheey do ®wheninewieWwing
issuaarcudhoafagency must explain itss hdtewpatrtiurse fr ¢
new policy 1s covisnigstsstmppupawighddd hb¥,caakdegts dm

t he asgebnetlpiaenf ,t he p?%FAgveinocuise spaothdisceys. al §actual findi
are 1 ncwintshi sttheonste s up p o r tcionngs“stdheer opur se vri eoluisa nrcuel ei mt
that are affecte®Rebynt BShpngmesiBiggpeosleti dighcwisni g n s

cousrhsul d more closed ycormsiudenataimcmnafmgeneyts wh
rescindimgt hrédd [fewst ur e

This report provides an overview ofiressgefilit resci
e xami he s’sAPreatnidoenme nt r ul emaking 1 etqou isruecnhe nt s and
requi % medthemnsbested topics central to agency 1
After considering the gtenfealallowewhdmr emesmdisn digre g c
r u¥tehe eapoémdwscourts havwi tthdraawal agfnrculess fror

19 Seeinfra “Withdrawing Rules from OFR

0See,e.gNat. Res. Def. Council v. Abraham, 355 F.3d 179, 194 (
date of a duly promulgated standard could be, in substance, tantamount to an amendment or rescission of the
standards?”)

21 See infra‘Suspension of Rules”

225 U.S.C. § 705.

23 See infra‘Postponement Pending Judicial Revietv
#Seeinfra* NePwr e si dential Administrations’ Responses to ‘“Midnigh
25Seeb U.S.C. § 706.

26 FCC v. Fox Television Stations, Inc., 556 U.S. 502, 514 (2009).

27|d. at 515.

28|d.

291d.; see infra“Judicial Review of Rule Rescission$

30 See infra‘Overview ofNoticeandCommentRulemakingUnder the APA »
31 See infra‘Rescinding Rules ”

32 See infra‘Withdrawing Rules from OFR
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suspension and pfasnsddpememéntubé€ésrpbadgiheg judicial
APAFoll owing a nbroife fh oewx mleawn aptriecs i dential adminis
to thermtrasl emaking acti vVtthiee st bgdfa spcruiscsre sa drhien i s -
general review standards and principles courts e
chanofgea*Lasely, the report concludes with a summ
Congpestai niamgcitosidhmre oranadl theorva t(doonng roefs sr uclaens us e
the purse to pdelitthigpy af g eicarhpiileasimedmrice m

Over vi Nowt mtne€f o mmehul emaking
Under the APA

ThaPA prescribes default procedures for agency r
generally ¥@wdti fdemdplay. 5 Us Sn &@tniddenmédt ghteMRAIin
procedures are Sradesded tw CEasgres public 1invol v«
procdUmslSactiiS8nagaeameigtkg to ptoeomubrpuaitened at vy
s h

mu ptubl i a notice of propoesHadalt lnbecenmbackrisn go fi nt hteh «
pubdd coppostubmity ctommentSeocnt itohne 5p5r30 psotsaatle.s t ha't
of thes agreaapgysed rul emabitang ement odntdhienti me, pl
public rule nfaaki enfge pamaoce etdad ntglse | egal authority
propoandither the terms or substance of the prop
and issu&%Thizgeamlowdndc.or porate i‘cbacibke f£emazkatule
stmeé¢ret of [ pwus P'Oabnstdshies asgreds pyonses to what the cou
charact e tsiizgendi” faosmatemhhet s it received*HhAaAPiAng the co

33 See infra‘Suspension of Rules”

34 See infra‘Postponement Pending Judicial Revieiv

%Seeinfra* New Presidential Administrations’ Responses to * Midni
36 See infra‘Judicial Review of Rule Rescission$

37 See infra‘Considerations for Conggs ”

¥SeeS U. S. C. § 553. Th e“eatiPanthodity df thenGosernmentofethe Unitéd States, whether
or not it is within or subject to review by another agenty. § 551(1). 8veral entities are explicitly excluded from
this definition, including Congress and the federal cos¢ d. 8 551(1)(A), (B). In addition to rulemaking
procedures, the APA also prescribes administrative adjudication procedures and standards| oéjueiciaf final
agency actionsSee id88§ 554558, 701706.

395 U.S.C. § 553seeKathryn E. KovacsConstraining the Statutory Preside®8WAsH. U. L. Rev. 63, 99100

( 2 0 2 @ongress‘pursued the value of public participation in the AR requiing agencies to provide public

notice of their proposed rules and anopporiut y for the public to comment. 7).
OPerez v. Morn §75U.8 920&k(2015; 5 W.S.C. § 553(b).

“45USC§ 553(c) (“After n o tthe agncyshalygive interedtedtparsons an opporturitgto i o n ,
participate in the rule making through submission of written data, views, or arguments with or without opportunity for
oral presentatiofi.) .

421d. § 553(b)(1)(3).

Bld.§ 553 (c). Alt hough the statutory language describes such
of extensive preambles to final rules that agencies use “t
respond to questionsirs e d by comments received during the rulemaking,
be referred to in f ulErFRREYS.LUBBERS A GUDE TO FEDERM AGENCY RULEMAKING 880 ¢ .

(6 ed.2019).

44 Perez 575 U.Sat 96.
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rovides t'dfaitn aagre nangheed dy be pubtdRleegld sitert hde 1 eas
ays befbreomkBe® ui e

is 1 mporsteawméoalms noft er tollteteark i tnhga-aeoxm msdtn ¢ e
l emaking .unHKecerr exhadmrepplRRAISwmhethe r ul es are required

mhaee on the record after ”aonp paogretnucnyi tnya yf oirs saune aa
hyter engatgyipneg, ienviadetmtiialry proceeding governne
ntained in 5 WI&i€. i§ §fkoirPnvanlh andgi{IbnsS 7a.d di ti on, th
A is not the only statute that i1imposes rulemak
0 dures apply to agency rulemakings as a def e
ditional or*®Faolrt erxmampelreewpaobgdonkdse wn as

aCkoinnggr,e s s 1 mposes additional rulemaking pro
pr o chleydburrieds .t mremaokitegs of annadhadi ¢hteiyve ypa t
quire ahno hadghegmcpyr ntwimdpep or t uni t pefforsai hgarningle,
and cmanytod he # ytprei all®t ri butes

"> T x>0 0 R = Qo
o ge B8 o B o g
Wi—l

Ho we neetriaam-elomment rulemaking under the APA is the
rul e m®Anidn gj.ust as it is 1 mpaonsdtoanmtp nto ald uwsmcduesrssetda n d
above, cists eintdaaldgdi zd mwhtaewe dtoo ctohnupsdeyu iwn ¢ the nt s
The materials below, accordin’gl netnmdomenfelnt di scus
rul e mm&dqwmigr.r e ment s

450U.5.C.8553(dxf.id.§ 552(a) (1) (D) (directing agsubstantivesrulesef publ i s h i
general applicability adopted as authorized by’lgw.

45 .S.C.§ 553(c).

47 SeeGarvey,supranote10, at 3. Formal rulemaking proceedings arermally presided over by impartial

administrative law judgeSees U.S.C. § 556(b)The proponent of a proposed rule bears the burdproof in formal

rulemaking proceedings, and a party may support his positdi
evi denc e Yexaminafionld. 8 656(d).T h e r ul eissued..on corsideration of the whole record or

those parts theof cited by a partand supported by. substantial evidenceld. Th e APA’s for mal rul emaki n
procedurespply to a particular rulemaking onlyhena statuteexplicitly requires thather ul e ma ki ng proceed “on
recordafter opportunity for an agentyearingor el s e uses 1 an gumagiewofdg Wnitade c1 ose t o [
States v. Florida E. CoRy., 410 U.S. 224, 2338 (1973); Aaron L. Nielsorin Defense of Formal Rulemakingb

OHio St.L.J.237, 240 (2014) (internal quotation marks and idtabmitted). Agencies engage in informal much more

often than formal rulemakin@eeDavid L. Franklin,Legislative Rules, Nonlegislative Rules, and the Perils of the

Short Cut 120YALE L.J.276, 282 (2010).

8Cf.5 U.S. C. § 559 ubpquentwstatdte may supetsede or modify[ s h ¢ iAdPeasoi f
expressly ) .

49 MICHAEL ASIMOW & RONALD M. LEVIN, STATE AND FEDERAL ADMINISTRATIVE LAw 239 (3d ed. 2009) (quoting

JEFFREYS.LUBBERS A GUIDE TO FEDERAL AGENCY RULEMAKING 308-09 (4" ed. 2006))jd. at 236.See, e.g.15 U.S.C.

§ 57a(b)(1), (c)(2) (providing that the Federal Trade Commission, when developing rules under that section, must, inter

a 1 ipeovide &n opportunity for an informal hearing t hat al l o ws “.fopresenhhispasitonoralld per s on

or by documentary submissibon and, i n cert ai n c i-examinaton). laweverswhilet o conduct cr
Congress can impose procedures on agencies in excess of those required by the APA, courtSeas. ntdnkee

Nuclear Power Corp. Wat. Res. Def. Council435 U.S. 519, 546 (1978). For an overview of formal, hybrid, and other

types of rulemaking, see Garveypranotel0, at 16.

50 SeeKatherine J. Strandbur&ulemaking and Inscrutable Automated Decision Tddi®CoLum. L. REv. 1851,
1865 (2019).
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Exceptions 'sNot tamef oPreit] e making
Requirements

Only a subsemuef mpgd otnhoey tAlPmlea¢nsido enme nt r ul e making
requirenderet APAvVOhadft haewhpdet oofaan agency stateme
particular applicability and future effect desig
policy or describing the organizati®@dhiprocedur e
definititoadi hcbndtbsr eag uwliadtei oodnderegaeybh woyfi eths ol udi ng
nonbinding gener’Nbtpebecy stypeteméntaule falling 1
howevetr ,comupsl y with Section 555538n’ 0 Aa dscdoi mneceunsts e d a b
requirementy hepl yhlaavtiinvge trhuePEfsartchee rq fasleanw 1 ul es
either wholly é¥8mptofinemoBstht 0o nsrueb jeexcetmpma t t et
specifiemldtlyen oste aetko mmp n o ¢ e dluarsessdb me arrmek € sp t
fromiPhegemequilrement that final rules become ef
publi®ation

=
=

en agencies are authorized t oandasosmumee nat rule wit
ocedausrte soyf tnemv b 0o d "exwe o Sic @ 15i58m n eatnidc e

mment requhreygmewmmet i mes 1issue an interim final
le that an agenewitphbdbldti shreasvidimeughiimtéeye ltgogoe and a
mment pr i o+a ntwbh ipcwhb Iriecqauteisatms t he submission of
s u*ATnhcee .a gency may Trtevise the 1intienrtienr ifm)n afli nraull
le in respaoammaltgatamy pWbsmmentms friencaedi veud.es ar e
bstantatéeni mofisnagdlher DL &€s . Cithhey Wasdiehepl ai ne
rm intefiism nfoitn aifn twbmd ichrreifheurts o n I'sy itnot etnhdee d r ] ul e
r atniodn it sn attéifkt€a. tainvei nt erim final rule qualifie

o+ »n = =0 09
€0 cCcc »w oo o

511d. 8 551(4). This definition embracéthe approval or prescription for the future of rates, wages, corporate or

financial structures or reorganizations thereof, prices, facilities, appliances, services or allowances therefor or of

valuations, costs, or accounting, or practicearingonany® t he fldrAe goiudg.”” is in contrast t
which the AMAwhéled apartofafimal disposition, whether affirmative, negative, injunctive, or

declaratory in form, of an agency in a matter other than rule making butinglicensing Id. § 551(6). An order is

the product of ant hagentypsocesBaod | ut diec o toir onm3-notairubemakiogtl. an order ”
§ 551(7).

52 Seeid. § 553(b)(A).

53 See supréintroductior?  &vefview ofNotice-andCommentRulemakingunder the APA ”

55 U.S.C. § 553(a)kee infra“Rules That AreWholly Exemptfrom 5 U.S.C.§ 553 ~

555 U.S.C. § 553(b)see infra“Exceptions to NoticeandCommentProcedures ”

565 U.S.C. § 553(d)see infra“Exceptions to the 3Day DelayeeEffectiveness Requirement’

57 Asimow, supranotel6, at 704 (footnote & emphasis omitteds mentioned above, interim final rules are used most

frequently whenanagencyiv ok es t he good ¢ aus e -anckcommentpracedureSee t he APA’s no
Admin. Conf. of the U.S., Recommendation®3rocedures for Noncontroversial and Expedited Rulemaldfig

Fed. Reg. 43110 (Aug. 18, 1995) (explaining that, while interimfina ul es have “been wused in a va
[they are] used most frequently where an agency finds that
withprepr omul gation notice and comment ”)

58 SeeAsimow supra notel6, at 704, 736¢f. An ne J o s e p IPolit@dl Cycles ofdRuldmaking: An Empirical

Portrait of the Modern Administrative Sta@4VA. L. Rev. 889, 903n.38(208)( wr i t i ng that, “[t]echnic.
are supposed to issue [nonterim final rules to replace interim final rules], but most agencies do not, leaving interim

final rules in force”).

®SeeCareer College Ass’n -69(D.RGIri189¢), 74 F.3d 1265, 12638
601d. at 1268;but seeAnalysas Corp. v. Bowles, 827 F. Supp. 20, 21 n.3 (D.D.C. 1993) (expressing uncertainty as to
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except

iodayodelidg@0i vedireqgus v°%idhe bn¢galyo wt,a ke ef fect
immediately

e W¥Wpon publication.

Rul ehsa tT Wilhrcel 1 y Hx eodnp W. $553C.

h r o1 Jm$P k €ivIe np rt dhwiusgiho ns
6

Some r wlhhkkexaemet fr om e
8 6toof atphpelvye xt ent “t hat ther

t
they may carr.§echedhheoes$

in a r tlal emieliitthaerry or foreign afoffamatst dmunrcdaliomnmi mgd
agency management or personnel or to Wublic prorg
Rules invol vi gt seuxecHmpct8 ¢ferdosod aTnheimmse t hat t hese 71 ul
are exempt trnhoet seench patoddm entmp n 6 ¢ e, bl wartlesso fr om t he

sectBiemovisions generall yombyggcuoimei négfhft chcatoir weu b s t a1
dagfter pabdiaxzltownng parties to petition an age
proeding.

Excepti onsan@Bo NmdRitcoecedur es

Al t hohghrules discussed &b dv &5 HS’er ewghuoilrleymeenxtesmp tt
APA also containpertmiot eaxgemdiicsn st ¢ hiasts u e, alter,
wit houtth ar A Brgeatniddo enme nt p(ruonclmedstsi e € or hearing 1 s
st a)fuBoet h e xaree t d onmSseaci thif(d@m )i. n

First, that subsec’sioeamtnzloenmpe g DHinat e e thhroect AaPtAI v e

rul es, gneennetrsa lo[fs tpabflee s yof agency organi® ation, p
Interpret ditntver’rrudteisye as they ar®® more s¢ammmehy s
t h‘atd vi parbtlhc o fs tchoen satgreuncctyi on o fichhet s a’dmiohest an

whet her “‘“interim final r ulfiealrulemhiehonly appliestempprarily §.e.,inghency ] has
interim), or that [the agency] has agreed updimal versionof aninterimrule’ ) . T h eBowles howeaver, idid

note that the latter “structure violates standard rules of
nouns that theyno d i .y . ”

61Seeb U.S.C. § 553(d).
62 See infra‘Exceptions to the 3Day DelayeeEffectiveness Requirement’

635 U.S.C. § 553(a)(1)2). With respectdtheseconde r oup of rules, the exception applie
one of the enumerated categories is ‘cledunanaofsSICd directl y’
Inc. v. Califano, 590 F.2d 1070, 1082 (D.C. Cir. 1978pfmn omitted). The U.S. District Court for the District of

Columbia (D.C. District Court) recently applied this stand
welL,Cap. Ar e a RightsiGogly. Brump,471F. Supp.3d25 52 ( D. D. C. faswithidathe ( “[ A] rule
foreign affairsf unct i on e x cdeprly and directl h 1 ¥ n & Breignaffairdtnction of the United

States.’””) (citations omitted).

645 U.S.C. § 553(d), (ekeeArthur Earl Bonfield Public Participation in Federal Rulemaking Relating to Public

Property, Loans, Grants, Benefits, or Contradt$8U. PENN. L. REV. 5 4 0 549 (1970) (“The exemptio
section 553(a) for rulemaking inwdlewmiakg n‘ga ‘miclliattamyeg dmo fgr
management or personnel,’ and rulemaking relating to ‘publ
exclude entirely, and without qualification, all rulemaking in these categories from every provisitisettions

553(b}( e ) For’more information on the subsection (a) exceptions, see Ganggnotel0, at 6.

655 U.S.C. § 553(b)(AXB). The exeptions do not specify that the covered rules are exempt from the other provisions
of 8§ 553. However, as noted belosee infra the requirement in Section 553 thales take effect no earlier than at
least 30 days after publicatioloes not applytointepr et i ve rules and “statements

EH

0
there 1s “good cause for a rule@B.to take immediate ef
85 U.S.C.8 553(b)(A).

67SeePer ez v. Mortg. Banhkierls (As0s1’5n, (i5mitSmalpisdbe poraedinngot «
phrasing today ) .

f pol:
fect,
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but which 1 ac®%Getnheer aflo rpcoel iocfy lsatwa.t e ment s, which a
“statements 1ssued by an agency to advise th pu
ency prxoeposiese taopdeaw¥dmettilllynpS.t WCourt of Appeals
C. CDr €CuvilfCagcaxp)nuhed o6hasdgency organization,
a
r
a

C
€

Ctciocemo nl y r &freorcreeddu”®aole frsurfteeso hnheal regulatio
m ofctaigemcayn &”apnitdoecreceldyi npgryedsecrr iabned Jf or mal ity 1ir
ns a.chusiffesfs

681d. at 97 (internal quotation marks and citation omitted).

69 Lincoln v. Vigil, 508 U.S. 182197 (1993) (internal quotation marks and citation omitteeyVilliam Funk, A

Primer on Nonlegislative RuleS3ADMIN. L. Rev. 1321, 1322 (2001) (explaining that general policy statements, as

well as i nt areoftancalled noalegislatit e s ul & s, b e c a ursthe waylthatgtatutesandn ot 1 a w’
substantive ries thathave goneh r ough n ot i ¢ elawa ih the sensenoficeeating legal ebligations on

private parties.) . For a general over vi e €RSRepod RMI6EGendal Policya t e ment s o f
Statements: Legal Overviely Jared P. Cole and Todd Garvey

Interpretive rules and general policy statements are offene d t o -laesg i“snloantseefunk,suprglate s , ”
1322, or “gui &eeCole & Gahveysuprg atd.tCaurts’are commonly tasked with determining
whether an interpretive rutir general policy statement is in fact binding and, therefore, should have undergone the
AP A’ s -andcomment procedureSee,e.gNa t ° 1  Minw.iMeGarthy, 58 F.3d 3425152 (D.C. Cir.

2014 (examining the distinction between legislative rules, interpretive rules, and general policy statements, and

explaining thatth€ most i mportant factor” for determining whether an
pol i cy sanaenstheeaciual legal effect (or lack thereof) of the agency actijprestion on regulated
entities”). For a discussion of the approaches courts take

interpretive rule is actuallgt legislative ruleseeCole & Garveysupra at 613; LUBBERS supranote43, at 7496.

70 SeeElec. Privacy Info. Ctr. VDHS, 653 F.3d1 5 (D. C. Cir. 2011) ( aoMeentitbass i der fir
announ c e dagency orgahizatioo, prodére,orpraci ce, ° which our cases refer to as

"1 Pickus v. United States Bd. of Parole, 507 F.2d 1107-141@®.C. Cir. 1974)Procedural rules do not themselves
“alter the rights thoughi hegr & may erlintwhichthe faties présanhtekemselves
or their vie wp oHea PrivacyInfo. Ctra6h3]F.3ck ag fnternal qudtation marks and citation
omitted).

Courtsgenerallycategorize procedural rules as Hegislative rulesSee, e.gPremh g e r  wof Veterans Affairs,

632F3d1345 1349 (Fed. Cir. 20 Hle)g i(snloatisiusedeto debasibie:cotlebtivelythese m  “ “ n o n
rules that are exempt from notie@dcomment rulemaking, inctli n g t hos e wi tehr plraebteilvse sruuclhe sa,s’ ¢
‘procedural rules,’” and ‘policy BQOLws.tKashietalsGorp,744F2df oot not es
1145 1152 ('C1i r . Thee gehtyabigtirictionamong agency regulationsufied in the APA is that between

substantie rules on the one hand ainterpretive rules, general statements of policy, or rules of agency organization,

procedire, or practice ontheoth@/h e r e a s s u b s t a nrulas affect individuallrights angd dbtligations ¢ °

and are binding on the courts, nonlegislative rules do not have the forceoflaw (i nt ernal quotation mar
citations omitted),Jafarzadeh v. Nielsen, 321 F. Supp. 3d 194 6 ( D. DUnlike a I&ljdlativ8 rule g procedural

rule does not itsekilterther ght s or interests of parties or 1impose new sub
omitted).

Commentators, however, differ on whether to identify procedural rules dggishative rués or instead view them as

not susceptible to simple categorization as either nonlegislative or legislativeSede®.g Asimow & LEVIN, supra

note49,a8 19 ( “Legislative rules are sometimes knhecause a s ‘substa
it undesirably implies a contrast with ‘procedural rules.
E.Hickman/ RB Gui dance: The No Man ' s 200McklSTAMREVI2ZBX254 0 de [ nt erpret
( Whether charaerized as interpretative rulgsocedural rules, or policy statementsne of thesaonlegislative

rulescarries the force and effectoflaw) ( foot not es o mi tTheAdcardiPrifitiple, #Gso. W. Merrild]l
WasH.L.Rev.5 6 9, 6 0 2Thig de8 Bobmean(thtat the distinction between legislative rules and nonlegislative

rules does not apply to procedural rules. Agencies can issue legally binding procedural rules and procedural rules that

are merely advisory or that act as guidelines to gooctipes® ) ; S i d n e YAdministrativa Layw Afterdhge

CounterReformation: Restoring Faith in Pragmatic Governmd@®U. KAN.L.Rev.6 8 9 , 7 1 6The APAdb®s) ( “

not require rulemaking procedures &thernon-legislativeorp r o ¢ e d u r 9 (footnoted oeniéted). . .

s

s

A related and consequential issue subject $eeAsowi gati on i s
LEVIN,Supranote49,at3 16 ( “A constant problem in the law is to distin;
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Interpretive Rules, General Policy Statements, and Procedural Rules
Interpretive rulesconstrue the laws an agency administers but lack the fordavaf

General policy statements explain how an agency platasapply a discretionary authority, but lack the force of!
law.

Procedural rules govern the format of agency actions and proceedings, agency organization, and other prodg
matters.

o o

e p uwBQoiucr tisn thearviedg mpd 'e xwle ¢ bhi o-oradocneme n t

o5 0 wn QO
853 »n @O = o o

yv‘i anoursptotr lmet ef[[iJonfd i gnogoadn dc aau sber]i e f st at e ment
e t®les issued

S50 O O 0 O & 50

b
o oo
ut—Pn
7]
¢’]

o= = —

ded to prowvideaaddaekltedt pmetti@sprepare

er, doetsba notbapPik thgartadn)trsulcer recogni zes
ves , & tfo@ gitnrtiecrtpifeent ai tveenfer npfbeérs c(93r) when an

oo =W
® =00 =35 Do
Qe o< s s

ories may take effect immediately wupon

Nevertheless, such a distinction must be drawn under [the exception fromaraticemment under the Adfor
procedural rules]?”).

725 U.S.C. § 553(b)(B).
73 Jifry v. FAA, 370 F.3d 11741179 (D.C. Cir. 2004). For more information on the good cause exception, including

the circumstances under which it may apply, GBS Report R44358,he Good Cause Exception to Notice and
Comment Rulemaking: Judicial Review of Agency Achigidared P. Cole

“Nat. Res. De fHighway Traffic $afety Admin.N&94 F.3d 9514 (2d Cir. 2018) (internal quotation
marks and citation omitted).

755 U.S.C. § 553(b)(B).

®1d. § 5 The cequired publication or service of a substantive rule shall be made not less than 30 days before its
effectivedate . . . 7).

7T CLARK, supranote4, at 36 (qUOtingADMINISTRATIVE PROCEDUREACT: LEGISLATIVE HISTORY, SEN. Doc. No. 248, at
201, 259 (1948)).

785 U.S.C. § 553(d)(1)3). Recall that agencies may also be excused from ratide o mme nt procedur es
¢ a u 4de8.533(b)(B);see supr&Exceptions to NoticendCommentProcedures ”
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Agency Rescissions of Legislative Rules

Rescinding Rules

An agency typically may a’tflechned APrA “melfd afmash i m g1 ¢ i
t e mecy process for formulat®hg,| agnktsdadR inotioa
the Supreme Court has At ceaongnigzadyt mMat/ftSeedept yt lwd
558’requirements not only when, ibstuialgsa wkaeon ral
or rtescindfBgumluecshs aa rsutlact.ut e @am mnglacyr avi dos o
required tantlommewt nptocedures when amending or
rule, general policry®$etatement, or procedural

The effect of the rescission of a rule 1ikely de
the content of the Whelne aa cmaurntcivmg attlees rae peadle. a
effect is to rteturhe trhuel e awa §Bp tioomh éspt aant ped abgeefnocr ye

, 1t does so through a new rulemaking

provisions of the prior agency action that it ac
For example, in 2019, the BEn vainrdo nAmemyt aClo r Porso toefc tEi
(Cormmspleal ed t3hdeeifri“m2a0nhlgsr sr uolfe t ’hseu byneictte dt oS ttahtee s
jurisdiction of CWAYI n€teand Wdt erepAatcing the 20135
newly developed deépmsi“¢tld o®nregihleat2i0d®ds rjutl kat were
immediately pri®Howeveheg 2O1ApfrJu2@20, the agen
2019 rapeabnd rethtadNedi gablwet Waters Paotection R
revised fiwdtiamn ¢« i o tohHe United States.

Somet hmws,year Tepeatevokesi tihmepoolsei nwgiqtmheovaertme nt s
reimposongskhpan oexample, in 2017, the D¥partment
an interim finanl Dreucleembiedro h2aOdll ¢th stehactald ded a new pa
regul ati on st hiempPlaecnkeenrtsi nagc d d S f g ¢ hga tihet Agemetyat i o

79 SeeEncino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2125 (2016). An agency may not be authorized to rescind

rules that are legally required (for exammpl ewi tthy lsatwa’t wmtned)e,r
the APA. 5 U.S.C. § 706(2)(A).

805 U.S.C. § 551(5).

81SeePer ez v. Mort g. Bankers Ass’n, 575 U. S. 92, 101 (2015) (
APA “mandate[s] that agencies ndosrepeatarue astheyeseddorissue thelrule e s wh e n
in the first instance”). A statute that requires procedure
procedures could require that the agency use such alternative procedures torammpedl the rule, as weee

Garvey,supranotel0, at 10 & n.88.

825 U.S.C. § 553(b)(A)f. Perez575U.S.at 101 “Be c a u s e a fiequired tomse potieandcomment

procedures to issue an initial interpretive rule, it is also not required to use those procedures when it amends or repeals

that interpretive rule.”).

83 SeeSugar Cane Growers Coop. of Fla. v. Veneman, 289 F.3878®@C . Ci r .Normhdlpwhen arf agency so

clearly violates the APA we would vacate its actioand simply remand for the agency to start agdin) .

84Clean Water Rul e: Definition of “Waters of the United Sta:

8%Definition of °‘ Wa t—Recadification of Pré&xisting Rutes, 84 F&dt Reg. 565626°(Oct. 22,
2019);see3 3 U. S. C. § 1362(7) (defining “[t]he term ‘navigable w
waters of the United States?”

8684 Fed. Reg. at 56,664.

The Navigable Waters Protection Rule: Definition of *° Wat
2020). EPA issued the two rules pursuant to a plannedtsyoprocessSeeEPA, Navigable Waters Protectionuie,
Rulemaking Proceq$ast updated Aug. 27, 2020ttps://www.epa.gowwpriulemakingprocess

88 Scope of Sections 202(a) and (b) of the Packers and Stockyards Act, 82 Fed. Reg. 48,594, 48,594 (Oct. 18, 2017).
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of a provis i®Imsdaofe atbhsadtfii tsuttaiit mg eax pdicfi fad i eomt of t he

USDA 201 7 wleepesailmply ensured that its regulation
paragraph created®by the interim final rtule.

As discussed W.b{®.v¥ES3 wgheinleer ally prohibits rules t
comment fr ofinf dbetciowmd Byghaey sl aftt elre atsteir publicatio
Register, certain 1 ul e s®Tahrues ,e xiefmpdigno Padgodmactyk thsa sr e ¢
if amending or rrepmoavlei mg ra srtarhi ecet weoanp thrmpy o vi de

amendment to or repeal of a rule with the force
publi®ation.

Selected Issues

s}
)

ause rescinding a rule gener aandyo nroeequuti r e s ne v
cedures, agse nscoiuegsh th aavlet eartn attiimeeso mo ifwmytmadc a .
h erre ptehaalni anrng ag amd e ¢cnplyw)i tthodr aw a rule from OFR
licadioan;the&)effective date of a rule that ha
the date on which the r e goufB)at apyu bpluibs’hiecd muwlte
fective dat epeconrdicnogmpjlui@aonecicn dd agteew e eavl 1 y have he
encies may withdraw a rultehd rbend OrfFRl pRa girs tteor 1
gagin ganaho mmoetnitc ep FPAr & @ Wti ynpgidr.ad d yheh da ghncey

st adher’sAPAwl epmaokciendgu d e § aaw hrisul eef foerc tciowmep 1 1 anc e
t%@a o d stuhcaht anade haoy be usedot ocomadsiodhaec efifectiv
at has alreay become effective.

o 0O 0

T Aag o e o o0T T
5 B0 mh oo =

anayygency suspensiofsmmnagldsdwditvreaha tbiwwaWisi tfa om t he

oudée. examimseod nbelfoawve,r t apkriedkg no f 81 c atdymp imeashlryat i o
ave directed agencies to cease pending rul emaki
rom OFR prior terpebhsdctlkbeosfhgathigveagates of
hat have mdtfexdt veEedomegi ve the newvddmwi nistrat:
atterm rul emakings of the prior administration.

89 Scope of Sections 202(a) and (b) of the Packers and Stockyards Act, 81 Fed. Reg. 92,566 (Dec. 20, 2016). The
agency had twice delayed thdestive date of the 2016 interim final rule before proposing to resciGeé?2 Fed.

Reg. 9489 (Feb. 7, 2017); 82 Fed. Reg. 17,531 (April 12, 2017). The Packers and Stockyards Act is codified at 7
U.S.C. 88 18%t seq.

9082 Fed. Reg. at 48,594,

91 See spra “Exceptions to the 3Day DelayeeEffectiveness Requiremént 5 U. S. C. § 553(d). Pursua
Congressional Review Act, 5 U.S.C. §8 &8 keq. arule as defined by that adtl. § 804(3);seeinfra text

accompanyingote205& note205 may not take effect until the promulgating
copy of the rule”; “a concise general statement relating t
both houses of Congress and the Comptroller General of the United States, 5§U.S8C0 1 (a ) (1) . “Maj or rul e

defined by the act, may not go into effect until 60 days after Congress receives the rule or the rule is published in the

Federal Register (ifth rule is “so publldgh8d1l)Y a)evB)éMgveForsthaetdefini:
under the act, sad. § 804(2). The Congressional Review Act is discussed b&8ew.infrd‘Considerations for

Congress ”

925 U.S.C. § 553(d)(1), (3).

93 See infra‘Withdrawing Rules from OFR ”

94 See infra‘Suspension of Rules”

9 See infra‘Postponement Pending Judicial Revieiv

%Seeinfra* Ne w Pr es i dsetnrtaitailo nAsd’mifeisponses to “Midnight Rulemakin
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Withdrawing Rules from OFR

ThEreedom of Info¥anaddmmo NMaerntd{ FOEtABe afRMmcies t o
t hé&€&siuwrbstantive rules of general "apptlhe abbdddrtal ad
Re g i®Ttoceamph ya g ancsy tshuebbneist—tao cOMRonent of the Nat i
Archives and RePOFRs dAcdmi miogtt patbilatshl ds ruh e i mma
rufl @gconfident i’ahdpfribleeass §tomegbt w b e M"WPGEGepreaertadlolny,

rule OFR receives before 2:00 p. m. will be filec
foll owi mealr eroekceepitved awitlelr Ra Gfi Ipchdnr d®wor king da
Publication generally occurs the0BR pdtmirt £ he
agencies to withdrTwnfuldesntdwdp uplgloicde tsilsd smpget dhitei o n
pha¥es.

Cas e

Kenne
gover

975 U.S.C. § 552.
%81d. § 552(a)(1)(D)seeid§ 553 ( d) ( rreqliced publication.. of@ subskamtive’rule) . For mor e

law generaldyabBulpptoyttsoawi alggmaw a rule
been published in the Federal RURdstexampl @,y civie r
c
n

fro

ott Ut awh OepmahlediniPrh f D. C. Circuit held
ment did not violaer FOhA, APAcwiFendetrlad

Be p

information on the Freedom of duitefnents,BeERS Report R46238he a f f i r mat i v

Freedom of Information Act (FOIA): A Legal Overvjdw Daniel J. Sheffneat 1115.

Courts have held that, under the APA, a legislative rule cannot become &fgdtjve if it has not been published in
the Federal Registebee,e.g. Nat . Re s . DiHifjhwayJrafliciSafétyl Admin., 894 &.8d’9%506 (2d

Cir. 2018) ( ddesinpt have lggal effeat until ihis published in the Fed®eglster? ) ; Nat . Res .

Councilv. EPA, 559 F.3d 561 5 6 5 ( D. CAgenCiésmmust pullish $ubstaftive rules in the Federal Register

to give themeffect. ) bu mane Soc’y of t he Un(2458, 202U S Dist. LEXKS 132378, BtA ,
*18 (D.D.C. July 27, 202Q) “ rj alcdse where the agency does not consider a rule to be finalized, and the rule has not
been published in the Federal Registerp#ginot constitute a finalized, legislative rulg. .

94 4 U. S. CThe griginabadd3two(ddplicate originals or certified copies of a document required or authorized
to be published bj44 U.S.C. §1509 ... shall be filed witHOFR], which shall bepen for that purpose during all

hours of the working days when the National Archives Building is open for official businse® id.§8 1505(a)(3)

( pr ovi ddoeuments ér elasses of documents that may be requireds@tlished by Act of Congrs s ” mu s t
“be published in the Federal Register?”).

1001 C.F.R. § 17.1see id§ 17.26)( Each document received shall be filed for public inspection only after it has been
received, processed and assigned a publicatiori’date.

1011d. § 17.2(b)(c); Jack M BeermannMidnight Rules: A Reform AgendaMicH. J.ENVTL. & ADMIN. L. 285, 339

(2013).

1021 C.F.R.§ 17.2(b)(c).

1031d. § 18.13(a)NAT’L ARCHIVES& RECORDSADMIN ., DOCUMENT DRAFTING HANDBOOK, at 5.3 (Apr. 2019),
https://www.archives.gofiles/federatregistenvrite/handboolkddh.pdf seeBeermannsupranote101, at340 (noting

De f .

19

that generally, OFR will not allow withdrawalalegdl a documen

justification such as a legal mistake in the draftinthefdocument ) .
104 SeeNat. Res. Def. Council v. Perr940 F.3d 10721077 ('Ci r . 2 Ordirtarjly, agendie® are free to

withdraw a proposed rule before it has been published in the Federal Register, even if the rule has received final agency
t h[ e]

approwal.” )Chen v. INS, 95 F.3d 801, 805N(@ i r . 1996) ( “[ O]Jrule wasttssbecomereffectieer ms ,

only on the date of publication in the Federal Register.dnca¢ d a nc e wi t h s#irecdtive,ithiseuletvasC1 i nt on’

withdrawn from publicatin. It was nevesubsequently published; therefore, it has no legal effect and is not binding on
this court” )but seeXin-Chang Zhang v. Slattery, 859 F. Supp. 708, 713 (S.D.N.Y. 1884jingthat an unpublished
rule that had beeyn G'esniegrnaeld, ”b yi nttheen dAetdt ofronre publ i cation

in th

a substantive benefit” on the petitioner, “became effectiv

Registet y,e v > d o n q535F.3dr73242d Ciu 18G). s
10588 F.3d 1191D.C. Cir. 1996).
10644 U.S.C. 8§ 150&t seq.
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of the Interior withdrew a rule, withotuwto provi di
days after OtFhRe hraul o eacred vieaedf or e the rule had bee
inspe®%Tthieconc.cour t Exeprimuiitnteidn gtwhaagthdec aevs reg@gul ations 1
virtualtl mimhe el dse f dernes ufirdebslt i « ergaall @da s owns appearin
Register areibbeconrbotha’amjdohsaatnatkhsea owsop mmilcies hi n g

e1
u
s
t he govserrnengeunltati ons pr océ& chse iDn Can Dirsdearilcyt ffCosulr
concluded that agencies malyi calisms pPHithmea mews traug ec.s
withdrawal 1is not permitted where an agency 1s U
publish a rule ™ the Federal Register.

Suspension of Rules

p—
=}

some instances, an agency ndaayt es uosrp ecnodnp(loira npcoes
deadlines of a rtrule that has alreadys been publis
impl ementation in order t o -anacoommseinde rr utl heemarkui Ineg «c
repl¥¢o ctollect addissengl f'anf mbme tHeolra attoe o a,
implement a new presidderetctalbcadmi nempoatarody po:
published after a certait¥Whdadtee atglemtcilead smante ty emte
suspensiomnwi trle piftepeaamle at have“acadetcioneoed tlhatecon
ru’llie and “doofe si tnsoetl fsi multaneously convey authorit
rule pending t'fat reconsideration.

Courts have unifor md ypttellids tehdhtr wmlues piesn st ommalfl y
amendment or Y¥Tehpiesa li so fb eac aruuslea .t hes edfteicali veadtat e

107Kennecott88 F.3d at 12029.

1081d. at 1206.

19Hu ma n ey ofghe Writed States v. USDANo. 1902458,2020 U.S. Dist. LEXIS 13237&t *21-26 (D.D.C.
July 27, 2020)see ida t  As3waq held irChen v. IN$see supranote104], a signed, purportedly final rule that is

withdrawn and never published has no legal effect, an@thet sees no reason why this would not be true regardless
ofwhethet he public i sexistencaoendlo)f (tchiet artuiloen” omi tt ed) .

110See Perry940 F.3d at 10780.

WEQg, Definition of “ WaAdditios of anfApplicabify Ddte to 204 dCleant\WatereRslle, 83

Fed. Re g. 5200 (Feb. 6, 2018) (delaying effective date of
States” under the CWA in order to maintain siseaheus quo whi l
definition).

112 E g.,Council of S. Mountains, Inc. v. Donovan, 653 F.2d 573 (D.C. Cir. 1981) (upholding Mine Safety and Health

Administration’s postponement of safety regulati-ons for co
testing information regarding the equipment to be required under the rule).

13F g.,82 Fed. Reg. at 8499 (setting new effective date for 30 regulations in order to implement the Priebus
Memorandum).

114 See83 Fed. Reg. 5200.

5Nat . Res . De fHwy TrafficiBafatylAdmvin., 894 k.3d°93, 1412 (2d Cir. 2018) (citing Clean Air

Council v. Pruitt, 862 F.3d 1, 9 (D.C. Cir. 20198ke alsd\ir Alliance Houston v. EPA, 906 F.3d 1049, 1065 (D.C.

Cir. 2018) (rejecting agency argument that statutorygrafit a ut hor ity to amend a final rule
delay a final rule merely because [the agencygbissideringr e vi s i ng it ”) .

16Nat. Res. Def. Council v. Abraham, 355 F.3d 179, 194
duly promul gated standard could be, in substance, tant
Def. Fund, Inc. v. EPA, 716 F.2d 915, 920 (D.C. Cir. 1
regulation normally constitue s s ubstantive rulemaking under APA § 553.7)
F.2d 752, 76362 (3d Cir. 1982)See alsd.isa HeinzerlingUnreasonable Delays: The Legal Problems (So Far) of

Trump’s Deregull@t dray vRe 43, /a8 (2D18)l * y Re v .
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ruliem that 1t gives an agency statement future e
be reyAsrwdth the promul gat i dsn doefa dal irnuelse ,h assu sap e n
“S“ubstantive effect on the obligation¥® of [regul
Such a “d€ftestionre’gubhtedopiambtkleitactvidosnsr e gul ated
parties of liabilif% they would otherwise face.

As a result, courts regard rule suspensions as f
reviPFwr an agency action to be r &ThewdShlpe emeder

Court has held t hat“i diatl amusadgrekddcPyh saucmmiwabtni otno b e

t he asgedneccyi si on nfakhidn gahp raddetyei sosdy ii gthotbsl ioggat i ons ha v
been dadtderr niirnoeth eghilc v ons e qu®h€leaamidilr fComwnci l v
Prui ttthe D. C. Circuit concluded that an EPA or dei
establishing new source performance standards ur
met hane and ot her npaotlulruatla ngtass“ebsyn dtnhset aolitly amnads or d e
delaying thted’thet dhise, was equivalent to amendi
was thus a review®wble final agency action.
Additionak]l prottkd uARA requdappimenwist foequal ¢fmaka a
suspensions. This includes the requirements for
t he $st agtowtdes e exception or anothetU.ZFeRIant exce
Courts have novhe dsAPrAwmlte mapkpilnyg nrge qui rements to ru
agenci egmpflrooym ng] delay tactics to effectively r
statutorily mandated process fot®Snanvilbmerd g, ot r erg
reinstatement of a prior rule also qualifies as
the relevant *equirements apply.

Reviewing courts typicaldéyfdocus( dDoar ai mutd @nsas pe
suspension e fnf eacgteinvceyl yt oa Irleopwesa la a rule without u

117 Nat. Res. Def. Councib83 F.2d at 7662.
U8 Envtl. Def. Fund, Inc. v. Gorsuch, 713 F.2d 802,-865D.C. Cir. 1983).
119Clean Air Council 862 F.3d at 4.

20The APA provides that “[a]lgency action made reviewable by
other adequate remedy in a court are subject to judicial r
the prerequisites taiglicial review, se€RS Report R4469%n Introduction to Judicial Review of Federal Agency

Action, by Jared P. Colgereinafter ColeJudicial Reviey at 9-12.

1215 U.S.C. § 704.

122Bennett v. Spear, B2U.S. 154, 1778 (1997).

123 Clean Air Council 862 F.3d at 6. EPA issued the stay pursuant to Section 307(d)(7)(B) of the Clean Air Act, which

provides that the agency may stay a rule for up to three months if the Administrator has initiated proeeedings t

reconsider the rule if the CAA provisions for mandatory reconsideration apply. 42 U.S.C. 8 7607(d)(7)(B). The Clean

Air Act requires EPA to convene reconsideration proceedings if it receives objections to a rule and the objector can

demonstrate that itas impracticable to raise the objection during the period for public comment, and if the objection

“1s8 of central r el e v ald See als@ountillofeS. Mountainsg) Ince v. Dofiovan, 653 F2d1 1 ¢ . ”

573,57980 nn. 26 & 28 (D.C.Cir.1981 (concluding that the court had jurisdict
deferral of the implementation of safety regulations for coal mine operators).

24Fg, Nat. Res. Def. Council v. Nat {14@Cy.208raffic Safety A
125 Air All. Houston v. EPA, 906 F.3d 1049, 1065 (D.C. Cir. 208e also Nat. Res. Def. Coun63 F.2d at 762

(noting that allowing agencies to suspend rules without adhering to the-anticemment requirement could result in

the indirectrepel of a rule “simply by eliminating (or indefinitely
accomplishing without rulemaking something for which the s

6N. C. Growers’ Ass’>n, Inc. 55765UMCir.2042). Farm Workers, 702 F.3
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required by the APA) as oppo
courts have been wary of r1ul
co

sed to tohmee precise d
e suspensions that ¢

mme WWto.r t IThn Ca r o ldisnmsao ¢ G raot v eorns, I nec., vt.heUnUntietde dF ar m
States Court of Appeals for the Fourth Circuit (

Labor rule that suspended 2008 1 e gnusl.a tTohrey c¢c hange
Deparsmpnbposed rudayalklbomedtf prerd od0 and indica:
would consider emmme ntsspegardnngand not the sub
regul®tions.

The Fourth Circuit hel de gthlaat itchre amd pteenmp corna royf rt
an earlier regulation constitus edeatnidommhe ma ki ng t
proce#®hihescourt concluded tsharteasadrnshofugrh stthsep Ded
2008 regulaguenttcehl tHei s titbhset alhecpea rotfmetnhta tr erfuul see, d
comments on and troe lceovnasnitd earn do T ikgxupid faiddnmgtd yi s ¢ hes
court held that the agency arbitrariolryt uannidt ycapr i
for public comment or toegevantdaqdae¢ gcaoofscdat a
Similarly, NowotkoGQartosldcmawe@movidms king down the s
of an earlier regulatiom “@wfaer §yofigthubnedltrre gad a Bt
t he WA

Finally, as with the promulgation and repeal of
may be exempl fhmwadtmdotenme nAPA equirements i1if an age
t he $st agtoustaeu s e *8Bxucte pctoivornt.s have held that an agert
exception to suspend or postpone a rule simply ¢t
amend t%Feorr wlxeample, in 2018, the U.Seldourt of

that the National Highway Traffic Safety Adminis
indefinitely suspend, without notice and comment
noncompliance withPlwmeladanchabrgeemy isectsa maayr dsu.s pend
1271d. at 761.

128|d, at 765.

1291d. at 770.

130|(.

131S.C. Coastal Conservation League v. Pruitt, 318 F. Supp. 3d 959, 963 (D.S.C. 2018); Puget Soundkeeper All. v.
Wheeler, No. C18.342, 2018 WL 6169196 (W.D. Wash. Nov. 26, 2018). avéinber 2017, EPA and the Corps

proposed to add an applicability date to the 2015 Clean Water Rule, thereby delaying its implementation for two years.
Addition of an Applicability Date to 2015 Clean Water Rule, 82 Fed. Reg. 55,542 (Nov. 22, 2017). Tosedrmpe

provided a 2iday period for public comment, solicited comment only on whether it would be appropriate to add an

applicability date to the 2015 Rule, and declined to solic

wat er s ” regutation that theh2815 Clean Water Rule replalbdit 55,54445.
1325 U.S.C. § 553(b)(B).
133 pineros y Campesinos Unidos del Noroeste v. Pruitt, 293 F. Supp. 3d 1062, 1067 (N.D. Cal. 2018) (citing Clean Air

Council v. Pruitt, 862 F.3d 1, 9 (D.C. Cir.Z0).SeealsNat 1 Educ. Ass’n v. De¥®ds, 379 F.
(N.D. Cal. 2019).

¥Nat. Res. Def. Council v. Nat’l Hwy. TButsteduncilo$S fety Admin
Mountains, Inc. v. Donovan, 653 F.2d 573, 82( D. C. Ci r . 1981) (in an “extremely clo

Secretary of Labor’s deferral without mnotice or an opportau

for coal mine operators when the agency had not completed field testihg felevant safety equipment because the
agency did not realize, despite its best efforts, that a postponement would be necessary for reasons beyond its control
until it was too late to follow noticandcomment procedures).
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postpone rules for various 71 ésa spornosc,e daugreanlc yr eaqtutierr
when doing so have received close scrutiny from

Post ponement Pending Judicial Review

The APA also ypetramiposs smehddemtcd wlee dat e, without p

an opportunity for public c¢commeftatn, aigfe ntchye friwmlde i
that justi®@neocoequihaes .observed that StKe purpo
8705, unlike the other actions discussed in this
maintain the status quo in order to allow judici
aj umani®€ase law 'onealpéSn83G0é&s i s 1l imited. District
generally allow&ettion7deSn wind sy tto ipmwakpeone rules th
rather than complBsawrdd¢eddAidedei taifiotnearl ltyh,e trhuel est at u
specifayn whgatncy must consi‘gasticedsobstrmygumwhghkwhe
legal challenges to a rule are pending.

Though federal appellate courts have not weighec
different apprBestomfidsd .t Somendhtavei hgld that that
only if the agency finds all four of the factors
preliminary injunction WAnbé¢ harl egpaktchakl émge¢ r
agmecies need not consider whether the legal chal
ot her three ™njunction factors.

Regardless of what framework thesy umwodat ieoom | afat
U. S8g*Ta 5, severnt¢jeounedsrbavet agency attempts to
rules both bef oreef faencdt i¥\fat edrettechsaplee r ul ks U. S. Di s
the District B&u€&ol wurhballa Udheel dDeipmr t ment of Educa
spmport its stay of the 1implementation of student
a‘boil &sphaement that pending 1litigation had rai s

1355 U.S.C. § 705. Section B@lso provides that the reviewing court may postpone the effective date of an agency
action “[Jo]n such conditions as may be required and to the
authority of reviewingdatedisleyandthetscopeaolthiseeporta rul e’ s ef fective

136 Bauer v. DeVos, 325 F. Supp. 3d 74, 406(D.D.C. 2018).
B'Becerra v. U.S. Dep’t of the Interior, 276 F. Supp. 3d 95

Interior could not delay oil and gas valuation rule’s c¢comp
U.S. Bureau of Land Mgtm 277 F. Supp. 3d 1106, 1121 (N.D. Cal. 2017) (discu®3#ugrra andnoting that
“le]ffective and compliance dates have distinct meanings?”)

Supp. 3d 126, 151 (S.D.N.Y. 201%ee alsdHeinzerling,supranote116, at 2627.

138 Sjerra Club v. Jackson, 833 F. Supp. 2d 1138@D.D.C. 2012)Nat. Res. Def. Coun¢iB62 F. Supp. 3d at 149;

Bauer, 325 F. Supp. 3d at 106. The fefarctor test instructs courts to weigh the likelihood of success on the merits, the

possibility of irreparable harm absent an injunction, the balance of equities, and the public interest in evaluating

whether to issue a praiinary injunction. Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20 (2008). Courts have

also rejected the government8§705centetcommi thed tobayggenaged
under Section 701(a)(2) of the APA and tliere unreviewableNat. Res. Def. Coun¢iB62 F. Supp. 3d at 14¥%; 5

U.S.C. § 701(a)(2). For an overview of Section 701(a)(2)Cét® Legal Sidebar LSB1053#,dicial Review of

Actions Legally Committd ¢t o an A g e,byDanies). Sheffrer r e ¢t i o n

139 Bauer, 325 F. Supp. 3d at 1%5.

140E g, Nat. Res. Def. CoungiB62 F. Supp.3dat1501 ( holding that Department of Energ
postponement of effective date of energy efficiency reuiatwas arbitrary and capriciou8auer, 325 F. Supp. 3d

74 (holding that Department of Education’s stay of 1impl e me
and capricious)Becerrg 276 F. Supp. 3d at 966alifornia, 277 F. Supp. 3d dt121.
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ru®¥he court reasoned t hant whhyi si ts twaatse meencte sfsaairlye ¢
large portion of the rule, did not connect the 7
stay or ’st hdee caigseinocny t o review

and revise the
not cons i doefr at hset aiympoanc tt he publ i

reg
c int®¥rest or t

u
h

New Presidential RAdpishiMit dnt ghhsRdl emaking

It is common for federal agencies to increase t1l
of a pradmideinfimadtoimom.g administratiomsrmave resop
rul emaki ng yapcitciavliltyi “ensed reir g letd "Hwil mama kn mmber of way
Either by memor and®nh eo rWhei xteec uHtoiuwsee ochradseoro,ft en i ns
take some or alltiombfjketf okbtloe wihewgetnicowmn sa dmi ni str a
sufficievntwiewmeheoprs omi ddndimg nti st wlagd maoki ngs: (1)
sending any proposed or finademall eRe gios tOFR; f(02) 7
from OFR any proposed or final rules that have 1
and (3) postpone or consider postponing the effe
the Federal Remadtstyat bShethadf fhaotei ves often exe
rul emakings r es p &onrdiontgh etro uernge®(ngte gchii racsu nhsetaalntche so r
matters), as well as those subje¥t to deadlines
ThBi dAdmi n iostst rragtsiponse to midni ghfrump es issued b

Admi ni ststhi sopaftern.2 P cldadkindsgfn 26t 2A&y in offi
t hWhi t e iHosuuseed a me morandum to executive depart me
Press3pednmm for managing the Federal regulatory pi
Admini ¥fThé¢imamorandum instructed agencies to

141Bauer, 325 F. Supp. 3d at 1610.
142|d_

143 SeeBeermannsupranote101, at 1;CRS Report R4261Midnight Rulemaking: Background and Options for
Congressby Maeve P. Carewt 1.

144 SeeCarey,supranote143 at 1.

145 5ee, e.gMemorandum from President Ronald Reagan to the Attorney General, Secretary of the Interior, Secretary
of Agriculture, Secretary of Commerce, Secretary of Labor, Secretatgaith and Human Services, Secretary of

Housing and Urban Development, Secretary of Transportation, Secretary of Energy, Secretary of Education, and
Administrator of the Environmental Protection Agency (Jan. 29, 1981) [hereinafter Reagan Memorandum];
Memorandum from Reince Priebus, Assistant to the President and Chief of Staff, for the Heads of Executive
Departments and Agencies, 82 Fed. Reg. 8346 (Jan. 24, 2017) [hereinafter Priebus Memorandum]; Exec. Order 12291,
46 Fed. Reg. 13,193 (Feb. 17, 1981).

146 speCarey,supranote143 at 3-8; Priebus Memorandum, 82 Fed. Reg. at 8346. The modern presidential approach
to midnight rulemaking began in the RaagAdministration, and has been used to some extent by each subsequent
administrationSeeReagan Memorandum; Exec. Order 12291, 46 Fed. Reg. 13191 (Feb. 17sé&6&i}o

Heinzerling,supranotell at 16. During the Reagan Administration, DOJ’
presidential suspension of the effective datewuef a final,
making” under the APA and, therefore, need not be 1issued i

Presidential Memorandum Delaying Proposed and Pending Regulafigdg. O.L.C. 5557 (1981).

147 See, e.gPriebus Memorandum, 82 Fed. Reg. at 8346; Memorandum from Rahm Emanuel, Assistant to the
President and Chief of Staff, for the Heads of Executive Departments and Agencies, 74 Fed. Reg. 4885 J&#35
26, 2009);seeCarey,supranotel43 at 3 n.13.

148 Memorandum from Ronald A. Klain, Assistant to the President and Chief of Staff, for the Heads of Executive
Departments and Agencies (Jan. 20, 20&ttps://www.whitehouse.gobfiefing-roompresidentialactions202101/
20fegulatoryfreezependingreview/.
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I refrapmnopPpoemneg nbyrutfPesstuiilngan appointee or des.i
PresBddattrelwasewed and approved it ;

T wihdraw fromulOdRt t headebeby tshen tp rtioo rOF R
admini bttanhoonydprpublbi ewednd approval as de

above; and

T conspiedteprofnam g6t0h ad agyfsf e crtuilpveed diag ks d oif n t
FederaloRegimumethhanthlhawet yet become

e
“for the pur paonsgeu ecssft iaofenvfi acwti ,n gl a w, and p
rai®e

Thme mor andumganaicecst epdlosat poning rules f-day 60 days

he
ffecti
olicy

comme per i od -ddauyr ipnogs ttphofmecéffieen ta 1 1 ow i nterested par
provide comments about 1issues o’fanfdicdotm,s ildaew, and
pending petitions for reéx'bnsallebetdnespenaves viag

“consider further delaying, or publishing for no
ul es -dmgy pitdAgtoldech aGOnpl e me nt edahnliemmem an
d¥al basis.

=

Judicial Review of Rule Resci

As the foregoing discussion suggests, the APA e¢s
types of agency actions, which may apply to chal
must an agency show to jthosfysttandnesdsl?s Sconiof
APA directhsolodo wmtlsa wtfawl and set aside "0fganhcy act
ar‘erbitrary, capricious, an abuse of™discretion,
Courts “Qppligortlreya’psrtiacnidoaursd of review when review
action that 1is nd®%) updriecciladd erdk vfireowm orfe wiudw.s and r
consideration of Dbot’h #ahetisnbsashdmampeloifiagiechee ywmigtelm c

“9Thememoranduma x pl ained that it aspgfidedifthe APA}buta lsmhbny ot”’0o ““rul es’
substantive action by an agency (normally published in the Federal Register) that promulgates or is expected to lead to
the promulgation of a final rule eegulation, including notices of inquiry, advance notices of proposed rulemaking,

and notices of proposed rulemakin a s  wany ajency statement of general applicability and future effect that

sets forth a policy on a statutory, regulatory, ghtécal issue or an interpretation of a statutory or regulatory.issue

Id. (emphasis omitted).

13

0|, The memorandum was subject to exceptions [from OMB all o

circumstances relating to health, safety, enviranmea 1 , financial, or national security
not apply to “any rules subdect to statutory or judicial d
151|d_
152|d_

153 See, e.glmplementation of Executive Order on Access to Affordable-Biéeing Medications86 Fal. Reg. 7059,

7059 (J an .Ina@cérdance With the memorandum of January 20, 2021, from the AssistanPiesident

and Chief of Staff, ... this actiaemporarily delays for 60 days from the date of the memorandum the effective date of
thefinalr u 1 e Implemdntatibn of Executive Order on Access to Afible Lifes a vi n g Mepublishedt i ons , °’
in the December 23, 2020, Federal Regiéter. (e mphasis omitted).

1545 U.S.C. 8 706(2)(A). For additional discussion of the arbitrary and capsistandard of review, see Caledicial
Review supranote120.

1555 U.S.C. § 706.
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staomy procedural requirementasnsddommehtdi ng the pr
rul e m?king.

upreme Court elaborated on thMotaaitrary ar
l e Manufacturers Associati@at e. )PFPEltnmt e Far m
, FRahrem Court expmashedxtmaneanhagerdc¢pgvant da
actory explanatanomofiat romnactiom brrd¢wednr
e W ceoumadewi Il typically hol“4df at hawle t o
has relied on factors which Congress has
r an important aspect of t hteh aptr orbulnesm, o f f
he evidence before the agency, or 1is
view or "HRhepcodnttmoftahbeneyitsxpe
e recor dubmointptiel d df obry rtehwvei eawg;e nac yr eawvnic
its judBowre ntupgpplry tah ata soifs tther agphaoly
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Fahrem Supreme Court aff i“rremmesdontehdat age
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156|d, § 553; FCC v. Fox Television Stations, Inc., 556 U.S.502,51 2009) (noting that the APA <«
extent of judicial authority to review executive agency ac

157463 U.S. 29 (1983).

Mot or Vehicle Mfrs. Ass’n v. State FatingBurlMgtanTruckut o. Ins. C
Lines v. United States, 371 U.S. 156, 168 (1962)).
159]q,

%0|dA reviewing court may, however, uphold a rule where the
agency’s path may rldk(quotingnBownary Transp., Idci vs ArkandBsst [reight Sys. Inc.,
419 U.S. 281, 286 (1974).

15 U.S.C. § 706(2) (enumerating conditions under which co
conclusions?”); FCC v. FbOR 51I542D09)8eke aldddyno nfi tnagt ivo.n sU,. S5 5 6Delp.”St o f
277 F. Supp. 1197, 1212 (D. Wyo. 2003) (applying arbitrary and capricious standard of review in considering U.S.

Forest Service rule regarding protection of roadless wilderness areas); CaliforniaU. S. Dep’t of Agric. , 4
2d 874, 904 (N.D. Cal. 2006) (applying arbitrary and capricious standard to review of the earlier roadless rule).

162 State Farm463 U.S. at 57 (quoting Greater Boston Television Corp. v. FCC, 444 F.2d 841, 852i(D107(C)).
163 See id, Fox, 556 U.S. at 514; Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117;2428016).

164 Fox, 556 U.S. at 514. In ruling that the standard of review when considering the substance of a rule rescission is no

more or less stringent,h e Court rejected the Second and D.C. Circuits?’
precedent required a more substantial justification when an agency changes its posjt@tussing-ox Television

Stations, Inc. v. FCCA89 F.3d 444, 4567 (2d Gr. 2007), and NAACP v. FCC, 682 F.2d 993, 998 (D.C Cir. 1982)).

SeealsoEncino 136 S. Ct. at 2127 (Ginsburg, J., concurring) (emp
prior position, there 1 s-andoapridhoeuisg hrteevn eedw”s)t; a nCdaal ri df’o ronfi aa rbbyi ta
Becerra v. Azar, 950 F.3d 1067, 1096 (@i r . 2020) (noting that initial agency po

£}

stone, and changes in agency policy therefore are not sub
85Encing136S.Ctat 2125 ( “Agencies are free to change their exist:]

u
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“may .ndoetpart from a prior policy sub silentio or
boo®&% his explanation hmusatgemame saits ptelned st iome rte pe a
it has completed reconsideratfon or finalized a

The requiremefsth otwh atth aatn tahgearcyare g'adodsr maostaqns f
however, mMeeamonstamaserstad i sfaction that t he reasoa
are better than t’ H% nrsetaesaodn s afso rt hteh eS ubplrde moen eC.o u r t
Fox Tel evi s i,om nS taagteinocnys ‘inlebeadc tomd ynswmopvol i cy 1 s pe
the statute, t hat there are good reasons for it,
conscious change of "°dwmr manygdequatualsy ainwdisg ataas .
‘need. moavide a more de thaaitl ewdo ujluds tsiuffifciactei ofno rt haa m

created on"a blank slate.

Where an agency is changing a prior rtule, that g
agency must consider as pakdax oFeliawi,sricchre ohteadt idemnr
Supreme Court identified two examples. First, ar
justification whreens tist uipsosnu efsa cat uraull ef itnhdaitn gs t hat
underl ay i’5Anp raigeern cpfo immpyly yn odti s roerg airndc ocnovnetnriaernyt

factual determinations that 1t made in the past,
when it write¥%¥?Fon anbQaalnikfeosrlnaitae .vt.h eB eUr.nSh.a rdits t i ¢
Court for the NorthldntDisttrthetBwife®aloffoband Ma
(BLlM) rescission of a rule governing waste preve
capricious because the agency™Spiekeditcaldddr ¢he
agency 1ignmdepenscemtradvdr sight reviews that gave
explain why it disagreed with the ¥onclusions or
Second, the Supr eFmex Tedvrety itsh wina aSg ead ci ioenss must ¢ on

“Serilbuasnce’tinate racrset sa f f e ct e’dT hbiys ae lcehmenngte oi fn apgoel ni
decisionmaking has been of increasikgcimberest t
Mot orcars, LLChe. Chavarsoruck dowguhalOdh Dhapart

explanation for the change.”) (citing Nat’l Cab-le & Teleco
82 (2005); Chevron, U.S.A., Ine. Nat. Res. Def. Council, Inc., 467 U.S. 837, &33(1984)).

166 Fox, 556 U.S. at 514.

67StateFarm 463 U.S. at 52 (noting that a rtTeasonable explanatic
regulation before engaging in a search forfurtheri dence”); Pub. Citizen vVv. Steed, 733
(holding that an agency’s suspension of a program while it

See als@ethany A. Davis Noll & Denise A. Graberegulation: Procesand Procedures that Govern Agency
Decisionmaking in an Era of RollbagkK38 ENERGY L.J. 269, 27879 (2017).
168 Fox, 556 U.S. at 514.

1691d. at 515.
170 1d.

171|d_

1721d. at 537 (Kennedy, J., concurring in part and concurring in the judgment).

173 California v. Bernhardt, 472 F. Supp. 3d 573, 600 (N.D. Cal. 2020).

1741d. See also State Far63 U.S.at45 1 (invalidating the National Highway Tra
rescission of a rule requiring automobile manufacturers to install passive caresfidints because the agency did

not address the benefits of airbags or the earlier finding that such restraints saved lives); Organized Village of Kake v.

USDA, 795 F.3d956,969{Ci r. 2015) (holding that U. SaflanBepartment of Ag

management rule was arbitrary and capricious because the a
prohibitive risk to the ... environment only two years bef

175 Fox, 556 U.S. at 515.
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woul dh dtdhvee e f fect of requiring automobile dealer
certain cov¥ifedaempioyeemnterpretation dating to
the position that thoe eoeanpt iome ¢&Tohmer eGeosuartatit onmort teidt
t hat t he “oDfefpearretdmebnatr e "’foannytexphangeéipn position
regulation, and cesnrbtodedatbhatwas henadequgte 1n |1
reliance ienlt brye¥Weiafuigctf or the majority, Justic
particularly close attention to the fadst that de
prior policy and would need to make majfor change
avosdbst"Eh8Aalit®bility.

The Supreme Court has c¢cmmreteidn teod ctom seinmdpehra sriede aange
Depart ment of Homel and Security w.heReCgeunrtts hoefl dt /
54 opinionathmeént hef DEHEgme(lnSdr Seciugsitoyn of the D
Action for Childhood ArrivalTheDPALA pnbdbDEgramive
established eight years earlier by the Obama Adn
unl awfudtl yi pdiewiedual s who arrived in the United
relief from remova¥Omedofvotrtke afulthws itzlad i Smpr e me
with’sDHSscission of 't hse fpariolgurraem twanmsc otihhsieic daegre nt chye
DACA recipients and those connected to them had
educational, professitCnaliimgadfdhpEiscidma]l endeavor
Mot oncahse Court held that it wewlkd beo ahhintgrary
course and fail%seroi dawmsk er e’lait admodmeg nidmitnegr esotlsi cy may
engen®Whede DHS had discretion to conclude that
that other concerns outweighed any reliance 1nte
mi ni mumfa muedss whether there were releance intere
significant, and weigh any such™interests agains
DHS created and then rescinde-dnddA@menthr ough me mo
rul emaking. Some commentators have observed, hoyv
expafideds on reliance interests in PFWdderal revi
EncamnldHS v. ,Rdgentss possible that reviewing court
robustly address reliance interests when rescinoc

To theradltenmtesaission involves an interpreta

t 1 01

wit h t hse pargiemrc yappr oach, such an interpretation

176 Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117 (2016).

1771d. at 2123.

1781d. at 2126.

179|d_

180140 S. Ct. 1891 (2020). For additional discussion of DHS v. Regents of the University of CalifordiRSseegal
Sidebar LSB10497Supreme Court: DACA Rescission Violated the AR/ABen Harrington

181 See generallCRS Report R45158n Overview of Discretionary Reprieves from Remdveferred Action,
DACA, TPS, and Otherby Ben Harringtonat 1314.

182Regents140 S. Ct. at 19134,
1831d. at 1913
1841d. at 191415.

185 William Yeatman,Taking a Hard Look at DHS v. Regents of the University of CalifpifiaE JOURNAL ON
REGULATION NoTICE& COMMENT (June 25, 2020https://www.yalejreg.comictakinga-hardlook-at-dhsv-regents
of-the-universityof-california-by-william-yeatman/
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the-stwep framew@€bhkveoeuonl UnSdAi nurdmes Def &ustar@dumRa

Under step on®wheddwernrt sComgmsisderthas directly

i s SWELf “tslopat is the ”amd dfcohret Mmmndambengfionséythe
expressed i n't®Whte roef m€Cesngsess ]l ent or ambiguous
mosto step two and must defer to a reasonable

hav

Courts mhcynsddenrdbl yt d easms iadgefreprateti on that
previous interpretat¥Anr eosfcias ssitamrnt utt Kraetiatsf caanidelndi nti s t
expl awmactqiuamr ement 1s procedurally defective,
therefored i®/benvartew fne tAmtaddleea | t hou’shianeagerc¢utions
own regulations are goverChhed rwiwpl aa driedsfeirssito o rafr
rule is premised on an agency reinovbarprhosag
changes must Friekaeswoinseed ieaxapllluadneal thi orma,r ¢ 1'% recei ve
Finally, after a rule has been challenged, an
through 1itigation t haanawomnledn to rrduilneanraikliyn gr eaqsu idrec
above Such examples, however, depend upon out si
court decisions that the agency i1itself does

of thi% report

Nat’>l Cable & Telecomms. Ass’n v. Brand X Internet Servs.

e otherwise reac®ed a different conclusion.

not a basis for declining to Cheurdnffamework Wrexpkigedncy’s interpre

inconsigency is, at most, a reason for holding an interpretation to be an arbitrary and capricious change from agency
practice under the Administrative Procedure Act.”). T
characteristicsoftheagec y > s action that are beyond the scope of t
agency interpretations of statutes and regulations, seeJodiejal Reviewsupranote120, at 1218.

187Chevron, U.S.A,, Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 842 (1984).

1881d. at 84243.

1891d. at 843. Recent trends suggest that the Supreme Court could iGheswori s s cope. For additional

seeCRS Legal Sidebar LSB1020Beference and its Discontents: Will the Supreme Court Overrule Chevign?
Valerie C. Brannon and Jared P. Cole

190 Good Samaritan ébpital v. Shalala, 508 U.S. 402, 417 (1993).
191 Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 22852016).

Kisor v. Wilkie, 139 §S. Ct. 2400, 2418 (2019) (discussing

their regulations ases forth inAuer v. Robbins519 U.S. 452 (1997)).
193 Agencies occasionally confess error and decline to defend a rule in pending litigation, particularly where it is the

>

prior administration’s rule that fronyand may preceed pataltel tolthet i gat i on .

rule rescission process, which can result in a complicated tangle of agency actions. This process is evident in the
progress of two related rules issued by BLM to address methane emissions from oil and gas opefailditslands.

In 2016, BLM issued the Waste Prevention Rule to achieve reductions in waste from oil and gas flaring, venting, and
equipment leaks. Waste Prevention, Production Subject to Royalties, and Resource Conservation, 81 Fed. Reg. 6,616
(Feb. 8, P16). After the rule was challenged in the U.S. District Court for the District of Wyoming, the Trump
Administration postponed compliance dates for certain provisions of the rule pursuant to 5 U.S.C. § 705. Waste
Prevention, Production Subject to Royaltiasd Resource Conservation; Postponement of Certain Compliance Dates,

82 Fed. Reg. 27,430 (June 15, 2017). The U.S. District Court for the Northern District of California then overturned the
postponement. California v. U.S. Bureau of Land Mgmt., 277 ppS8d 1106 (N.D. Cal. 2017). BLM subsequently

issued a rule suspending certain requirements of the 2016 rule, Waste Prevention, Production Subject to Royalties, and
Resource Conservation; Delay and Suspension of Certain Requirements, 82 Fed. RegDB8,@&@017), which the

court also enjoined. California v. U.S. Bureau of Land Mgmt., 286 F. Supp. 3d 1054 (N.D. Cal. 2018). Next, BLM

issued a final rule rescinding and modifying portions of the 2016 rule. Waste Prevention, Production Subject to
Royalties, and Resource Conservation; Rescission or Revision of Certain Requirements, 83 Fed. Reg. 49,184 (Sept. 28,
2018). On July 15, 2020, the Northern District of California vacated the 2018 rule. California v. Bernhardt, 2020 WL
4001480 (N.D. Cal. Jul. 15, 20). In a brief filed in August 2020, the government confessed error in the Wyoming
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In sumes dihsesi on of agency rules that are govermne
saffier bitrary "stdndapdi off ogyudicial review as the
This means that an agency must preveviddhaleecahonece
standard is no more stringent than for other age
administratessopoelifiemad gssagleaargyge in position gen
explain the depart yapeafcho,m sthheew ptrh aotr trheegruel aatroer g
new policy (but not necessarily that the new pol
contradictory factual findings, and consider r1el

Considerations for Congre

Congress has a number of options for altering t1l
agency may rescindesrt nogroheanndepgerdutl iesyl ar dwhes 1itse
example, Congress can over txuerrnc iosre aolft eirt sa Ipeagritsilc
pow®Admini sgenties are creatures of statute and
been delegated Wbhuhemabyagomgy gmarjuaned twienilsessuse iat
does so pursuahorvogrnantAeflapguwshomituCongress ma.:
authorize or require an agency to’sisrsudesrules, i
through the normM¥YHor eegiasrhmlted,vei proklk,s . Congress
Trumpgned 1into 1 awMeat rboiploll irteasnc iPnldainnnga ntghoe®r gadi z a
Planning Ar ¢&whRetho thm dr tbleen promul gated by the F.
Administration and Federal T Trhsei ts tAdtmhitandi ssttraatteido
litigation. Federal Respondents’ Supplemental Merits Respo

cv-00285, ECF No. 278 (D. Wyo. Aug. 18, 2020). The Distof Wyoming vacated all but two severable provisions of

the 2016 rule on October 8, 2020. Order on Petitions for R
the Interior, No. 16v-00285, ECF No. 284 (D. Wyo. Aug. 18, 2020). For furtherdisesui on of agencies’ <c¢chan
litigation posture, see William W. Buzbdeeregulatory Splintering94 CHi.-KeNTL.R. 439, 45254 (2019).

1945eeU.S.ConsT.a r t . All Jegisfativeé Poyers herein granted shall be vested in a Congress of the Unitegd State

which shall consist of a Senate and House of Representatif@sngress may also by statute prohibit an agency from

amending or repealing a regulation.

19%5Seel n Unioh ofElec, Radio & Mach. Workers, AFHCIO v. NLRB, 502 F.2d 349353 n.* (D.CCir1 9 7 4Aph  ( “

administrative agency. is a creature of the statute thwought it into existence ... [andgs no powers except those

specifically conferred upon it by statute)accordClean Air Council v. Pruitt, 862 F.3d 1, 9 (D.C. Cir. 2017) (per

cui a m) ( “ [ I Jthatadministeatvé agenaias imay act only pursuant to authdeiggated to them by

Congress.”) (intermnal quotation marks and citation omitted
196 SeeBowen v. Georgetown Univ. Hosp.,488U.S.2042 08 ( 1988) ¢ “hthh nsdmaxi8matid vehag
power to promulgate legislative regulations is limited to the authority delegaged Congress . 7). It foll ows

Congress can by statute prohibit or limit an agency’s exis
relevant grant of statutory authority.

197SeeCRS ReportR4544Z ongres s 's Aut hority to Influeypby®oddand Control |
Garvey and Daniel J. Sheffnext 9. Further, amendments to the statute granting an agency rulemaking authority could

require the agency to amend or repeal a rule dsander such authoritieeCarey,supranotel143 at 10;see, e.g.

Repeal of Regulations Concerning the Rural Telephone Bank, the Public TelSteiiom Digital Transition Grant

Program, and the Local Television Loan Guarantee Program, 84 Fed. Rd@ %ov. 7, 2019§adjusting the Code

of Federal Regulations and modifying rules to remove references to several Rural Utilities Service pregrams th

Congress repealed in the 2018 Agricultural Improvement Act)

19881 Fed. Reg. 93,448 (Dec. 20, 2016).
199p | 11533, 131 Stat. 845 (May 12, 2017).
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ngress by statute often imposes procedural r1ec

or in pARAc raf emhdki ‘Al pmgcewduthe sstablishing new
procedures with whichiageacgesnmnetltespopmplyhwheqgu
also explicitly specify the promedwowireg dtmog whi ch
such rules. For exampl e ,?stpheec iCfoincsaulmleyr pPrroovdiudcets Sta
Consumer Productmpfetnlyy“Commameiopr o'®bgt safety
int e ¥puablliiam@ pr opos alt mteo] er eivno Rehgei sFteedrd, i amlmp 1l al 1l ow
and writtend®®Amdseatvac¢atoinen is onl $depteerrrmitnteesd i f
that the rule 1s mnot reasonably mnecessary to eli
associated WIChnghks gmueahndc tt he rul emaking provis:
iteskto alter the default manner b3 which most a
200|d_

201 For informationon the CRA, se€RS Report R4399Zhe Congressional Review Act (CRA): Frequently Asked

Questionsby Maeve P. Carey and Christopher M. Da@RS Report R45248 he Congressional Review Act:

Det ermining Which “Rul es ' byMalerig C. Brannos antl Maeve P.cCdiesreinafte€ o n g r e s s
Brannon & Carey;* R u [];&CRS’In Focus IF10023he Congressional Review Act (CRBY Maeve P. Carey and

Christopher M. DavisCRS In Focus IF11096, h ¢ Congres si onal Review Act: Defining
Rule an Agency Did Not Submit to CongrdéssMaeve P. Carey and Valerie C. Brannon

2025ee5 U.S.C. 88 801(a)b), 802;see supraote9l.
2035 .S.C.§ 801(b)(2).

204|d_
205SeeBrannon & Carey; R u ’supranote20l, at131 2. The CRA adopts the definition o
subject to three exceptions. 5 U.S.C. § 804 (3). As discuss

rules withthe force of law that must go through notice and comment, but also procedurahtalpsetive rules, and

general policy statements, which are not required to undergo such procétli§8£51(4), 553(b)(A)see supra

“Except i osandCanmenNoPtrioccee dures . ” Thus, in addition to legislat
agency statements often referred to as guidance documents may also potentially be governed by the CRA, subject to the

act’ s e Seeidat § 804(3)(A)C); Brannon & @rey,“ R u I’ supranote20l, at 1112,

206 See supraext accompanying noteks-49.

20715 U.S.C. 88 205&t seq.

28Geeid§ 2052(a)(6) (defining “[clJonsumer product safety rule
2091d. § 2B8(h).

210|d_

2UMCfAm. Inst. of Certified Pub. Accountants v. IRS, 746 F.
rulemak ng procedures apply by default?”).
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213 Lincoln v. Vigil, 508 U.S. 182193 (1993)cf.U.S.ConsT.a r t . 1 , o§Mosey shall be drawndrh theN

Treasury, but in Consequen)e of Appropriations made by Law

214 SeeCarey,supranote143 at 1213.
215 SeeFurther Consolidated AppropriatioAst, 2020,P.L. 11694, div. A, tit. I, 133 Stat. 2534, 2546 (Dec. 20, 2019).
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